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Wetlands law operates at the junction of private-property rights 
and natural resource protection. While wetlands provide rich 
and diverse species habitat, protecting and promoting water 
quality, the vast majority of U.S. wetlands are on private proper-
ty. Federal law addresses wetlands protection and development 
in a complex manner. Those interested in protecting wetlands 
or developing wetland property must navigate challenging 
legal waters.

The Wetlands Deskbook organizes wetlands law for the novice 
and expert. This must-have reference book combines insights 
from two of the nation’s premier wetlands experts and provides 
all the background materials needed. This Fourth Edition 
includes updates on the most recent court decisions, agency 
policies, and regulations, such as implications for endangered 
species and U.S. Department of the Interior mitigation strate-
gies. The authors have also added a new section identifying 
practical tips and pitfalls for attorneys practicing wetlands law.

Margaret “Peggy” Strand is a partner at Venable, LLP in Washington, D.C. Ms. Strand has substantial 
experience advising on the regulatory requirements of federal and state law, including wetlands, natural 
resources, protected species, climate change, and pollution control. She was Chief of the Environmental 
Defense Section in the U.S. Justice Department, Environmental and Natural Resources Division, from 
1984 to 1991, and served as a Justice Department trial attorney and supervisor since 1976.

Lowell Rothschild, Senior Counsel at Bracewell & Giuliani LLP in Washington, D.C., is an environmental 
litigator focusing on natural resource issues such as wetlands, endangered species, and environmental 
review. For over 20 years, he has represented private, public, governmental, and quasi-governmental 
clients working in the oil and gas, natural resource extraction, and infrastructure development sectors in 
obtaining and defending permits and responding to allegations of legal noncompliance, through both 
internal investigations and litigation.
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While the ruling 
ensures a high level of 
protection, it will be a 
thorn in industry’s side

The EU Regulation on Regis-
tration, Evaluation, Autho-
rization and Restriction of 

Chemicals, which entered into force 
in 2007, is — with its 849 pages 
— one of the most complex pieces 
of legislation in the union’s history. 
REACH became immediately en-
forceable as the law in all Mem-
ber States and aims to improve the 
protection of human health and the 
environment from risks that may be 
posed by chemicals, while at the same 
time enhancing the competitiveness 
of the EU chemicals industry. 

The regulation is based on the prin-
ciple that manufacturers, importers, 
and suppliers are responsible for their 
chemicals and imposes certain obliga-
tions upon them. Among these obliga-
tions, REACH provides that, inter alia, 
where a chemical Substance of Very 
High Concern for human health or the 
environment, in particular because of 
its carcinogenic, mu-
tagenic, or toxic prop-
erties, is present in a 
concentration above 
0.1 percent of the 
mass of an article, the 
producer or importer 
must notify the Euro-
pean Chemicals Agency. The supplier 
also has the obligation to inform the re-
cipient if the article contains a chemical 
substance with a concentration above 
that percentage of its mass as well as, on 
request, the consumer of the article. 

As far as those obligations are con-
cerned, in the last few years, a dispute 
between the European Commission, 
ECHA, and the Member States arose 
over the concept of an “article” under 
REACH, when a product is composed 
of one or more articles. The European 
Commission, ECHA, and most of the 
Member States were of the opinion 
that objects which meet the definition 
of an article under REACH at one 
point cease to be individual articles and 
become components once they are as-

sembled into another article. As a con-
sequence, the requirements to notify 
and to provide information contained 
in REACH apply only if the SVHC 
exceeds 0.1 percent of the assembled 
article’s weight. However, France, Ger-
many, Belgium, Denmark, and Sweden 
argued that components retain their 
character as articles after they are incor-
porated into an assembled product. 

The different interpretations of an 
article in a complex product has a great 
impact on duties to notify and pro-
vide information, as the definition of  
Member States such as France and Ger-
many would require those obligations 
to a far larger extent. A bicycle, for in-
stance, whose handlebar tape contains 
plasticizers that fall under an SVHC, 
reaches the threshold of 0.1 percent 
for the handlebars as such, but not for 
the bicycle as a whole. An obligation to 
notify ECHA and to provide informa-
tion to downstream users would exist 

only according to the 
definition provided by 
France, Germany, etc. 
The European Com-
mission or ECHA 
would not require 
such duties. 

Last September, the 
EU Court of Justice ruled on the dis-
pute and finally provided legal certainty 
for the industry. The Court found that 
each of the articles incorporated as a 
component into a complex product is 
covered by the relevant duties to notify 
and provide information when they 
contain an SVHC above 0.1 percent. 

Moreover, the Court concluded that 
a producer of an assembled product has 
to notify ECHA only if the product has 
an SVHC not already registered that 
exceeds 0.1 percent of the entire prod-
uct. The duty to notify is not applicable 
to an article which, although used by 
that producer as input, was made by a 
third party. In that case, the third party 
is obliged to notify. 

The importer must determine 

whether any of the components incor-
porated in the assembled product and 
imported as such into the EU’s Inter-
nal Market contains an SVHC. The 
fact that importers might have difficul-
ties to obtain the required information 
from their suppliers located outside the 
EU does not affect their duty to notify. 
In addition, the Court held that all 
suppliers in the supply chain of an as-
sembled product have to provide to the 
recipient and the consumer of this ar-
ticle information about, at a minimum, 
the name of the SVHC. 

The ruling of the Court has far-
reaching consequences for a wide range 
of companies across many industry sec-
tors, especially for the automotive and 
aerospace industries. The Court’s rejec-
tion of the position of the European 
Commission and of ECHA has a great 
impact on the duty of EU producers 
and importers to notify ECHA, and 
of suppliers to provide information to 
their downstream users. 

Importers and suppliers of an assem-
bled product will have to examine each 
component for SVHC separately in 
order to determine whether it exceeds 
the threshold to comply with their du-
ties under REACH. The examination 
is often a costly, time-consuming, and 
difficult process and, thus, very burden-
some for companies. While the ruling 
seeks to ensure a high level of protec-
tion of human health and the environ-
ment, it will be a thorn in the side of 
industry, as it increases the heavy ad-
ministrative burden which REACH 
already imposes on companies.
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