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This newsletter focuses on the most urgent financing issues as well as checklists for the 

application of KfW loans (Checklist KfW loans exceeding EUR 10 m.,Checklist KfW direct 

participation). 

You will find more up-to-date general information on Covid-19 on our website under:  

https://www.luther-lawfirm.com/en/competences/consulting-fields/detail/corona-virus-covid-

19 

Please contact your direct contact person in the firm for all legal questions concerning the 

impact of COVID-19 you may have.  

You may also use our central e -mail address in this respect which is: 

corona-support@luther-lawfirm.com. 

Please contact Christoph Schauenburg, christoph.schauenburg@luther-lawfirm.com and/or  

Nadine Bourgeois nadine.bourgeois@luther-lawfirm.com with further financial questions. 

Stay safe! 

 

 

 

 

 

https://www.luther-lawfirm.com/fileadmin/user_upload/PDF/Corona/Checklist_KfW-loans_exceeding_EUR_10-000-000.pdf
https://www.luther-lawfirm.com/fileadmin/user_upload/PDF/Corona/Checklist_KfW_direct_participation_v2.pdf
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Financial Guidelines 

The current exceptional situation caused by the corona virus may also affect existing financing agreements. It should 

be noted that existing financing agreements will remain unchanged for the time being, r egardless of the current situation. 

Thus, borrowers are not released from their obligations under their existing financing agreements, in particular from 

their payment obligations under existing financing agreements. In view of the current situation, we wo uld therefore 

advise reviewing existing financing agreements with regard to the following areas in order to avoid the occurrence of an 

event of default and to ensure sufficient response time in case an event of default should occur and to prevent so -called 

drawstops: 

 

(1) Reporting requirements: It is to be determined, w hether there are reporting requirements under the f inancing 

agreements w hich are triggered by the current situation or by taking measures to counteract a potential crisis (e.g. short -

time w ork, plant closures, reduction of production). Failure to comply w ith a corresponding reporting requirement can 

lead to an event of default. 

 

(2) Financial covenants: In addition, it is to be determined, how  the current situation and a negative development of the 

liquidity and business situation may affect the agreed f inancial covenants and w hether they are still being complied w ith 

or can be complied w ith in the future. Furthermore, it is to be determined, w hether cure rights have been agreed for 

breaches of covenants or covenant holidays that could prevent the occurrence of an event of default in case of a breach 

or an impending breach of covenants. If covenant breaches exist w ithout cure rights, these w ill result in an event of 

default. 

 

(3) M aterial Adverse Change (M AC) clauses: MAC clauses may also be part of existing f inancing agreements. In view  of 

the seriousness of the current situation, MAC clauses should also be checked and it should be determined w hether they 

can be triggered and could therefore also allow  the loan to be terminated, render the related representations and 

w arranties incorrect or trigger reporting requirements. The w ording of the MAC clause in the individual case and the 

individual facts of the case to be assessed are very important. It may also be necessary to monitor the progress of events 

on an ongoing basis in order to monitor the relevant MAC clauses. A general statement as to w hether MAC clauses  and 

events of default can be triggered is therefore hardly possible. 

 

(4) Representations and warranties: As mentioned above in connection w ith MAC clauses, any representations and 

w arranties to be given repeatedly on any issues relating to the current situation should also be checked to see w hether 

they are still correct and can be repeated. False representations and w arranties can also trigger an event of default. 

 

If  reporting requirements are not fulf illed, representations and w arranties become incorrect and events of default arise due to 

breaches of covenants, the triggering of MAC clauses, the breach of reporting requirements or incorrect representations and 

w arranties, f inancing banks w ould be able to terminate existing loans, but also prevent the draw dow n of further loans under the 

same loan agreement (so-called draw stops). This is particularly relevant in connection w ith revolving credit lines, especially  

w orking capital loans, as this can prevent the rolling of existing draw dow ns and the draw dow n of new loans, w hich can be essential  

for the continued existence of a company in the current situation. 

 

In a w orst case scenario, the current situation could result in the fact that an existing f inancing agreement can no longer be 

serviced as planned or that a f inancial crisis occurs and (f inancial) restructuring becomes necessary. In this case, the issu es 

surrounding the granting of restructuring loans may become relevant if  the loan then qualif ies as a restructuring loan w ith all 

necessary requirements (including an IDW S6 standard restructuring opinion) and possible liability consequences (§ 826 BGB). 

The current legislative proposal by the German government on a Corona aid package stipulates that possible liability risks in 

connection w ith the granting of loans pursuant to section 826 of the German Civil Code (BGB) are to be excluded or minimised. 

Provided that the proposal w ill come into force, this w ould make it much easier to grant loans in the current situation, as signif icant 
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liability risks w ould be excluded. In this context, it should also be pointed out that at the moment there is no obligation to f ile for 

insolvency due to illiquidity if  a company encounters payment diff iculties (how ever, this should be checked very carefully). 

 

In addition to the above, please note that various countermeasures have been introduced in order to avoid liquidity shortages  and 

to ensure the f inancing of companies currently affected or impacted by the corona crisis. These measures range from 

comprehensive KfW guarantee programmes for taking out loans to further secure a company's liquidity, to liquidity maintenance  

measures such as the payment of employee short-time allow ance and deferral of tax claims, to the suspension of the obligation 

to f ile for insolvency due to illiquidity. Individual measures to f inance and secure the liquidity of companies include the f ollow ing: 

 

■ KfW Corona special programme - as announced by the German government, the KfW corona special programme w ill 

improve and considerably simplify the eligibility requirements and terms for the existing funding programmes of 

“Entrepreneur Loan”, “Loan for Grow th” and “ERP Start-up Loan”. Since 23 March 2020, applications can be submitted 

via the company’s bank or f inancing partner; 

 

■ Employee short-time allowance – it is possible to apply for short-time allow ance under simplif ied conditions; 

 

■ Deferral of tax claims – companies can apply for deferral of certain types of tax payments at their relevant tax authority  

and the amounts for tax prepayments can be low ered more easily; and 

 

■ Guarantee programmes of the federal states – in addition to the KfW guarantee and funding programmes, the 

corresponding guarantee programmes of the federal states can also be an option and f inancial assistance can also be 

obtained under these programmes. 

 

It is now  also increasingly important that companies increasingly examine and use various options for liquidity improvement and 

internal f inancing to strengthen their ow n liquidity situation. These measures include the use of cash pooling and other internal 

f inancing instruments, but also measures to improve w orking capital management such as factoring and forfaiting and the 

utilisation of existing debt f inancing elements, e.g. existing credit lines (provided that these (still) allow  for any further utilisation) . 

In the broadest sense, this covers all measures that a company can take to strengthen its ow n liquidity situation. This includes, 

above all, all measures of effective w orking capital and supply chain management (including the adjustment of payment terms) 

and the examination of long-term financing relevant measures such as sale and leaseback transactions. 

 

We can support you in all respects relevant under the above considerations and discuss possible options w ith you and provide 

proposals for dealing w ith the current situation appropriately. 

 

If  you w ould like to inform your f inancing partners briefly about the current situation, w e w ill also be happy to support you w ith an 

appropriate briefing document. 
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Contact persons 

Christoph Schauenburg, LL.M. (London) 

Christoph Schauenburg’s practice focuses on advising lenders, borrowers 

and private equity investors on all aspects of banking and finance 

transactions. This includes the structuring, negotiation and documentation of 

syndicated loans, acquisition, project and real estate financings, as well as 

securitizations and other receivables’ financings. Furthermore, he advises on  

all aspects of corporate bonds as well as non-performing loans and financial 

restructurings. 

 

 

 

 

 

 

 

 

Nadine Bourgeois, CCT (VdT) 

Nadine Bourgeois specialises in debt financing (including acquisition 

financing, secured lending and corporate loan transactions) and capital market 

transactions. Since 2005, she has advised banks, financial sponsors and 

businesses on various acquisition financing, real estate financing, secured 

lending and corporate loan transactions, as well as on recapitalisations and 

restructurings and a variety of capital market products.

 
 

Christoph Schauenburg,  

LL.M. (London) 

Lawyer, Partner 

Frankfurt am Main 

T + 49 69 27229 24675 

christoph.schauenburg@ 

luther-law firm.com 

 

 
 

Nadine Bourgeois, CCT (VdT) 

Lawyer, Partnerin 

Frankfurt am Main 

T + 49 69 27229 10455 

nadine.bourgeois@ 

luther-law firm.com 
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Luxembourg, Munich, Shanghai, Singapore, Stuttgart, Yangon 

 

 

You can find further information at:  
www.luther-lawfirm.com  
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